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REMARKS 

This is responsive to an Office Action mailed May 16, 
2006. The Office Action finally rejected claims 1-5. The present 
application currently includes 1-5. 

The Office Action rejected independent claim 1 as being 
anticipated by Min U.S. Patent No. 5,785,648. The Office Action 
alleges that the Min patent discloses an illuminating system 
comprising a tubular retractor 34, 36 having a distal end 42. The 
Office Action alleges that the Min patent discloses a fiber optic 
cable 40 disposed within the tubular retractor 34, 36 that 
illuminates substantially an entire circumference of a distal end 
42 where the cable 46 is positioned at least one half inch from 
the distal end of the retractor. The Office Action alleges that 
the Min patent discloses the claimed invention including a 
tubular retractor which is a dilator that can extend into the 
body. The Office Action alleges that the Min patent discloses 
that the fiber optic cable can be encased within the tubular 
retractor wall as disclosed at column 4, lines 62-65 where it 
states that the fiber optic bundles are retained within passages 
within the member. The Office Action alleges that the prior 
statement as being interpreted as being fully or partially 
encased within the wall of the retractor. 

Applicant respectfully disagrees that independent claim 
1 is anticipated by the Min patent. An element of independent 
claim 1 includes a fiber optic cable having an end wherein the 
fiber optic cable and its end are encased within the tubular 
retractor wall. There is no disclosure in the Min patent of the 
fiber optic cable being encased within the tubular wall. 

Applicant also disagrees that the phrase ^'retained within a 
passage within the member" can be interpreted as being fully 
encased within the wall of the retractor as claimed. The 
definition of encased means to enclose in or as if in a case. See 
Exhibit A which is a printout from the Merriam Webster Online 
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Dictionary. In contrast, a passage is a way of exit or entrance: 
a road, path, channel or course by which something passes. See 
Exhibit B which is a printout from the Merriam Webster Online 
Dictionary. A passage by definition does not mean that something 
is fully encased. Further, referring to FIGS. 1 and 4, the 
passage referred to in the Office Action clearly shows that the 
passage has an opening substantially along the length of the 
tubular wall. Therefore, the passage as disclosed in the Min 
patent is a channel and cannot be interpreted as disclosing a 
fully encased fiber optic cable. 

The benefit of having a fully enclosed fiber optic 
cable includes the elimination of shadows on opposite side of the 
tubular retractor. This is why only one fiber optic cable is 
necessary to full eliminate the circumference of the distal end 
of the tubular retractor as claimed. In contrast, the Min patent 
requires four fiber optic cables evenly spaced apart presumably 
to provide enough light to illuminate the surgical site through 
the distal end of the tubular retractor and also to reduce the 
effect of the shadows created by having a partially contained 
fiber optic cable within the tubular wall in the Min patent 
retractor. 

Therefore, Applicant respectfully disagrees that 
independent claim 1 is anticipated by the Min patent. 
Reconsideration and allowance of independent claim 1 are 
respectfully requested. 

Claim 2 was also rejected as being anticipated by the 
Min patent for the reasons stated with respect to independent 
claim 1. Because independent claim 1 is in allowable form, claim 
2, which depends from claim 1, is also in allowable form. 
Reconsideration and allowance of claim 2 are respectfully 
requested. 

The Office Action also rejected independent claim 3 for 
the reasons stated with respect to independent claim 1 and also 
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stated in the Office Action that upon closer review, the Min 
patent also discloses a light carrying case wherein the light 
carrying case is partially disposed within the tubular retractor 
and the fiber optic cable is at least partially disposed within 
the light carrying case. The Office Action also makes reference 
to the Wilder et al. patent regarding a light carrying case. 
However, because the rejection is based upon an anticipation 
rejection, it is not clear what relevance the Wilder patent has 
regarding a §102 (e) rejection. Applicant respectfully requests 
clarification of why the Wilder patent was included in the 
rejection. 

Applicant respectfully disagrees with the Office Action that 
the Min patent, the single reference cited to reject independent 
claim 3, includes a light carrying case that at least partially 
encases the tubular retractor and where the fiber optic cable has 
an end and is at least partially disposed within the end within 
the light carrying case wall. There is no disclosure in the Min 
patent of a light carrying case having an at least partially 
encased fiber optic cable as alleged in the Office Action. 

Referring to column 5, lines 48-61, the Min patent discloses 
a closed sleeve member that fits over the members 34 and 36 for 
inserting into the appropriate body cavity. The sleeve includes 
parallel segments 62 which are arranged circumf erentially around 
the forward end 64 of the sleeve. The segments have a shape 
memoiry characteristic such that when the blades 34, 36 are 
removed the sleeve balloon outwardly and thereby smoothes out the 
contours of the cavity to provide an enhanced inspection and 
access. There is no disclosure in the Min patent of a light 
carrying case that is at least partially encases the tubular 
retractor and includes a fiber optic cable having an end at least 
partially disposed within the light carrying case as defined in 
independent claim 3 . 

The Min patent does not disclose each and every element of 
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independent claim 3, and therefore does not anticipate 
independent claim 3. Reconsideration and allowance of independent 
claim 3 are respectfully requested. 

The Office Action also rejected dependent claims 4 and 
5 as being anticipated by the Min patent. Because claims 4 and 5 
depend from independent claim 3 which is in allowable form, 
claims 4 and 5 are also in allowable form. Reconsideration and 
allowance of claims 4 and 5 are respectfully requested. 

For the foregoing reasons, Applicant believes that the 
present application is in allowable form. Reconsideration and 
allowance of the present application are respectfully requested. 7 

The Director is authorized to charge any fee deficiency 
required by this paper or credit any overpayment to Deposit 
Account No. 23-1123. 



Respectfully submitted, 
WESTMAN, CHAMPLIN & KELLY, P. A. 
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encase 

One entry found for encase. 

Main Entry: en case 4^) 

Pronunciation: in- 'kAs, en* 

Function: transitive verb 

: to enclose in or as if in a case 



For More Information on "encase" go to Britannica.com 
Get the Top 10 Search Results for "encase" 
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passage 

1 1 entries found for passage. The first 1 0 are listed below. 
To select an entry, clic k on it. For more results, click here . 



passage[1 ,noun] 

passage[2.verb] ; 
bird of passage 

Middle Passage j 

purple passage j 

rite of passage 1 

Main Entry: *pas sage *) 
Pronunciation: 'pa-sij 
Function: noun 

1 a : a way of exit or entrance : a road, path, channel, or 
course by which something passes b : a corridor or lobby 
giving access to the different rooms or parts of a building or 
apartment 

2 a : the action or process of passing from one place, 
condition, or stage to another b : DEATH la c : a continuous 
movement or flow <the passage of time> 

3 a (t) : a specific act of traveling or passing especially by 
sea or air (2) : a privilege of conveyance as a passenger : 
ACCOMMODATIONS b : the passing of a legislative 
measure or law : ENACTMENT 

4 : a right, liberty, or permission to pass 

5 a : something that happens or is done : INCIDENT b : 
something that takes place between two persons mutually 

6 a : a usually brief portion of a written work or speech that 
is relevant to a point under discussion or noteworthy for 
content or style b : a phrase or short section of a musical 
composition c : a detail of a work of art (as a painting) 

7 : the act or action of passing something or undergoing a 
passing 

8 : incubation of a pathogen (as a virus) in culture, a living 
organism, or a developing egg 



Merriam-Webster Online 
Dictionary 

^ Thesaurus 



Browse by letter: 

A B C D E F G H I J K L 

N o PQ R siy y w X 
Y z 

Browse words next to: 
passage 



Britannica 



|passage_ j 



See physician-reviewed articles on passage on Healthline . 
1 . Bowel incontinence (2 images) (Trust Mark: 
Doctor-Reviewed) 

Bowel incontinence is the loss of bowel control, resultin... 

For More Information on "passage" go to Britannica.com 
Get the Top 10 Searcli Results for "passage" 
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